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Along with hopes and fears, Nunavut also raises a number of potential legal questions. These questions take primarily two forms. The first, concerns whether Nunavut has, in fact, permanently altered the nature of aboriginal rights as understood and applied in Canada. In other words, how will the creation of Nunavut alter the relationship between the Inuit (and the First Nations peoples of Canada) and the Canadian federal government with respect to existing aboriginal rights -such as native self-government, land claims, and traditional hunting and fishing rights? Is this bold political experiment the new look of Canada's relationship with First Nations peoples? ' The second concerns the impact that Nunavut's Inuit majority will have on Canadian law. If the Inuit have retained (any of) their aboriginal rights, and if they also maintain a clear majority population, what will the creation and administration of Nunavut law look like? Specifically, does Nunavut create a "racial province" as some fear? What impact will Nunavut have on the Canadian Charter of Rights, the Indian Act, and, generally, mineral and other development within the Canadian North?
The purpose of this article is threefold. Part I will provide a brief history and description of Nunavut -including population demographics and natural resource wealth. This part will also include a brief description of the Inuit and their culture. It is important to understand the substance of Nunavut. This Canadian territory in the Far North has a very unique physical and cultural landscape which shapes and textures its political composition.
Part II will provide the political definition of Nunavut. This part will include descriptions of the Nunavut Land Claims Agreement, the Nunavut Land Claims Agreement Act, the Nunavut Act, and relevant provisions of the Canadian Constitution. Also, this section will describe the aboriginal and Canadian "rights" implicated in the creation of Nunavut. Canadian courts and government appear to be moving in quite opposite directions with respect to the definition, retention and extinguishment of aboriginal rights in Canada.
Part II will describe the potential intersection of these various aboriginal and non-aboriginal (Canadian) rights. This intersection contains at least two areas of potential conflict. The first relates to whether Nunavut will realize First Nation sovereignty, or whether it will "Westernize" aboriginal selfgovernment. In its efforts to accommodate the "Canadian system" by adopting a public government model for Nunavut, the Inuit may have in fact authorized their own cultural assimilation. Although the Inuit and the First Nations of Canada are separate and distinct aboriginal entities, one must consider the implications of Canadian "status" drawn along the aboriginal/non-aboriginal lines. Cultural sensitivity has not been a hallmark of European relationships with indigenous populations in the western hemisphere. Direct government administration and participation within Canada's constitutional framework will not likely convert the Euro-Canadian tradition to Inuit tradition any time soon. One example of this is the potential threat to the Inuits language, Inuktitut, in light of bureaucratic efficiency within the Canadian system.
The second involves maintaining traditional practices versus upholding Canadian law. One area where this has become noticeable was during Nunavut's gender parity debate. In 1997, an initiative to have one male and one female representative from each electoral district failed in a plebiscite. Apparently one of the reasons for this failure was that traditional Inuit culture has been somewhat male dominated. Some, particularly the Inuit leadership, believed that the initiative could remedy such past disparity. Here majoritarian impulses, albeit traditional or cultural impulses, in the region may come into conflict with the Canadian Charter. This is not necessarily a bad thing. Perhaps the long term benefit would outweigh any short term conflict within the Inuit community. However, many within the Inuit communities chose the traditional point of view that a desire for a strong family outweighed the desire for gender parity.
L Nunavut

A. Inuit
All of Nunavut Territory lies above the sixtieth parallel in the northern region of Canada. The territory includes roughly two million square kilometers, or one fifth of Canada's total land mass. ' 
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Winter (January) temperatures range from -20C to -37C, and summer (July) temperatures range from 10C to 2C." Due to such low mean temperatures, Nunavut retains continuous permafrost with only fifteen to 150 centimeters of soil thaw every summer. 2 Nunavut receives between 100 to 600 millimeters of annual rainfall.' 3 Due to continuous ice cover, the northwestern part of Nunavut near the Arctic Ocean "receives less precipitation than parts of the Sahara Desert, and can be described as a polar desert." 4 Nunavut is primarily tundra.
Polar ice caps and glaciers cover approximately 150,000 square kilometers -most of this on Ellsmere Island "where ice covers an area larger than the province of New Brunswick."' 5 Nunavut has numerous lakes and rivers, primarily on the mainland, that are generally ice free during the summer. 6 The Arctic Ocean is perpetually ice covered. This facilitates "travelling with dogteams and snowmobiles and during the winter and early spring the area is more like a continuous landmass than an archipelago."' 7 Some areas, known as polynyas, remain relatively ice-free even during the winter." These areas, such as North Water, provide excellent wildlife habitat for whales, sea mammals, marine plants and animals, and seabirds." 5 Despite the permafrost and the Arctic conditions, Nunavut is not necessarily a barren wasteland. Before the ink had dried on the Nunavut agreement, members of the mining industries and Inuit negotiators began settling deals to mine copper, zinc, gold and other base metals, and, to a lesser extent, diamonds from Arctic mineral fields. Also, the Inuit land claim deal created three new national parks in Nunavut that many believe will encourage much ecotourism in the territory. 21 Proponents hope that In most Inuit territories, however, Inuit create the majority population; therefore, the Inuit language, Inuktitut, remains widely spoken, and they retain "considerable confidence in their ability to maintain cultural cohesion as they work with and through the institutions of the larger Canadian society.'"' Most likely, their physical isolation in the far North accounts for preserving this cultural integrity.'
II. The Nunavut Territory
The Inuit had never signed a treaty with the government of Canada. 33 In fact, other than commercial whale hunting and fur trading, the Inuit had very little contact with the rest of Canada until the 1940s when the fur trade collapsed (the whaling industry had earlier collapsed 31. *Id Most communities of the North are small, and the smaller the community, the greater the population of Aboriginals. See id. it 391. The North also has a larger proportion on aboriginal speakers than the rest of Canada. See id. at 395. In 1991, 70.2% Aboriginal adults and 63.7% children spoke their aboriginal language in the North, while 54.9% adult and 35.9% children in the mid-North, and 32.1% adult and 8.6% children in the South spoke their aboriginal languages. See id.
The Baffin Region, which is the most populated region in Nunavut has, according to the 1991 Census of Canada, a total population of 11,385 (9263 Inuit; 26 Dene; 39 Metis; 2057 NonNative). Ii Iqalult, the future capital, the total population was estimated at 3,552 (2,255 Inuit; 11 Dene; 9 Metis; 1,277 Non-Natives). According to the 1991 Census of Canada, the estimated population of the entire Northwest Territories was 57,649 (21,565 Inuit; 9647 Dene; 4090 Metis; 22,347 Non-Natives).
32. Along with the harsh physical conditions of the Arctic environment, Nunavut is also blessed with a population density of .01 persons per square kilometer, compared with Canada's 2.90 persons, Ontario's 11.00, Chinas 120.4 and Germany's 220.00 persons per square kilometer. 
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Nunavut Land Claims Agreement. In the Nunavut Agreement, the Inuit acquired title to the largest land claim in Canada's history in addition to the creation of the political entity, Nunavut.
The impetus to enter into and complete the negotiation process came from Inuit political organizing in the "late 1960s and early 1970s, and the struggle for control for natural resources." ' 45 This political awareness grew out of "the boom and bust of the '60s' High Arctic oil exploration."
' Managing oil and gas development has been a federal government responsibility in the Canadian Arctic. "The period of intense exploration in the 1960s made Inuit realize just how little control they had over their traditional lands. They discovered that governments and big business could do just about whatever they wanted in the homeland of Inuit."' 9 This provided the Canadian government with an incentive to come to the bargaining table with aboriginal peoples.' They needed to clear title.
B. The Agreement
In the Nunavut Land Claims Agreement, the Inuit received title to 355,842 square kilometer of land, of which 35,257 square kilometers include mineral rights, and a share of the federal government's oil, gas and mineral exploitation royalties 5 Other land and resotlrce based benefits include the right to "harvest wildlife on lands and waters throughout the Nunavut settlement area," a wildlife management board which will devise and promote long-term economic, social and cultural interests of Inuit harvesters, a right of first refusal on sport and commercial development of renewable resources in Nunavut, and Impact and Benefit Agreements negotiated, in advance, of major development projects "that could have a detrimental impact or provide benefits to the Inuit."
' 2 Finally, the Agreement will provide "capital transfer payments of 1.1 billion, payable over 14 years beginning in 1993," a training fund of $13 million, procurement preferences and labor hiring benefits.' 45. Amagoalik, supra note 38, at 1. Currently, the Canadian Supreme Court understands aboriginal rights as a spectrum of rights.' On one end of the spectrum lie those aboriginal rights "that are practices, customs, and traditions that are integral to the distinctive aboriginal culture of the group claiming the right."' In the middle are those activities which, out of necessity, take place on land and indeed, might be intimately related to a particular piece of land. Although an aboriginal group may not be able to demonstrate title to the land, it may nevertheless have a site-specific right to engage in a particular activity.
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On the other end of the aboriginal rights spectrum lies the aboriginal title to the land itself. 
the people of the treaty nations reject that outcome. It is unlikely that any court could ever change their minds on this central issue.'
Land is the focal point to aboriginal cultures; "nothing is more fundamental to their cultures, their identities and their economics." ' However, according to one commentator, this controversy and "confusion" is unfounded because
d. Section 35 pertains to the rights of the aboriginal peoples of Canada. It reads:
(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.
(2) In this Act, "aboriginal peoples of Canada" includes the Indian, Inuit and Metis peoples of Canada.
(3) For greater certainty, in subsection (1) "treaty rights" includes rights that now exist by way of land claims agreements or may so be acquired.
(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are guaranteed equally to male and female persons. This perspective assumes that whatever inherent aboriginal rights aboriginal peoples cede in land claims agreements will be granted, through the wisdom (and magnanimity?) of the courts and legislature, back to the aboriginal people. However, this observation may, in fact, side step the fundamental issue of aboriginal rights which is that these rights, including aboriginal title, predate Canada, its Constitution and its Supreme Court. Therefore, many First Nations peoples may not accept a grant of rights from the Canadian government.
The changing outward character of the aboriginal demands over time (first equality, then land claims, and ultimately selfgovernment) tends to hide their fundamental unity. In many ways, each was a different manifestation of the aspiration of the aboriginal peoples to regain control over their own destinies .... Aboriginal peoples did not seek equality, for example, in order to be treated precisely the same as all other Canadians; they had differences they wanted to preserve, and their conception of equality involved equal respect for these differences, not their obliteration.... Aboriginal peoples wanted to be recognized as distinct societies, with their own character, and having an inherent right -not a right conferred by others -to shape the development of that character through time. This did not mean separation from Canada. . . .[b]ut they wanted to preserve a sphere which they could control, in which discussion and decision would occur through the institutions of their own communities, not through those of a much larger society in which they formed a small minority.' Under Canadian law, aboriginal title can be extinguished in two ways; by constitutional amendment, and by agreement of the aboriginal people concerned. 69 According to the Report of the Royal Commission on 67. Gray, supra note 2, at 304 (citations omitted). 
JEREMY WEBBER, REIMAGINING CANADA: LANGUAGE, CULTURE, COMMUNITY, AND THE CANADIAN CONSTITUTION 72-73 (1994) (emphasis added).
See
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Aboriginal Peoples, the government's original land claims policy "specified that an Aboriginal group must surrender all Aboriginal rights in return for a grant of rights specified in a settlement agreement." 7 As a result of aboriginal dissatisfaction with these terms (as noted in the 1985 Coolican Report) the federal government amended its policy to create an alternative. 7 The Coolican Report "noted a fundamental difference in the aims of the parties to an aboriginal rights claim.' ' " To no one's surprise, the government wanted to extinguish rights and to "achieve a once in-for-all settlement of historical claims," and the aboriginal peoples wanted to "affirm the aboriginal rights and to guarantee their unique place in Canadian society for generations to come." ' Many aboriginal peoples see treaty making as a beginning and not an end."' Treaties (new and historical) should reflect the beginning of a nation-to-nation partnership, not a final resting place for aboriginal rights.
According to the Royal Commission's Report, aboriginal groups have no retained rights after negotiating an agreement. All benefits are then considered as conferred upon the aboriginal group by the federal government. Only recently has the federal government, through the Department of Indian Affairs and Northern Development (DIAND), recognized the aboriginal "inherent right of self-government."
' s Under the current policy, aboriginal peoples can negotiate self-governing agreements, but they are separate from the land claim agreements with separate enacting legislation. Furthermore, until the Canadian government passes a constitutional amendment, these selfgovernment agreements have no constitutional protection.!" Apparently the Canadian government has a somewhat schizophrenic aboriginal rights policy. On one hand, the Indian Land Claims Commission considers extinguishment of aboriginal title necessary and sufficient for total extinguishment of aboriginal rights. On the other hand, DIAND claims that the aboriginal right to self-government is itself an inherent right. It appears that the Canadian Supreme Court and the Canadian government's policy on land claims and aboriginal rights are moving in opposite directions. These conflicting perspectives within the Canadian government create uncertainty for both aboriginal and non-aboriginal Canadians.
However, it is not the only source of uncertainty. Aboriginal peoples may have less effective participation in managing lands and resources than anticipated. Although agreements provide for the creation of managing boards, "the (government] policy requires that any arrangements recognize the overriding powers of non-Aboriginal governments." ' The selfmanagement that aboriginal peoples believe that they are receiving from the government may, in reality, be illusory.
E. Nunavut Acts
The creation of the new territory of Nunavut required two Acts of Canadian Parliament -the Nunavut Land Claims Agreement Act and the Nunavut Act. The former is essentially Parliament's assent to the Nunavut Land Claims Agreement." This Act recognizes the extinguishment of the Inuit claim of aboriginal title. The second Act concerns the positive creation of the Nunavut Territory." The Nunavut Act establishes the official boundaries of the Territory and its government. This includes creating an executive, a legislature and judicature. The executive, the Commissioner of Nunavut, will be appointed by the Governor in Council. The Commissioner of Nunavut will have the same powers and duties (as applicable) as the Commissioner of the Northwest Territories. The Commissioner will appoint an Executive Council on advice of the Nunavut Legislative Assembly. 
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AMERICAN INDIAN LAW REVIEW F. Public Government in Nunavut
Non-ethnic forms of government are attractive for their potential to ensure control and management over Crown lands in Inuit traditional territory as well as Inuit settlement lands. Inuit control through non-ethnic forms of government is premised upon the existence of an Inuit majority in territories concerned (for example, Nunavut) or alternatively, structures of government that will ensure a strong Inuit voice even in a minority situation .... [Nevertheless] there is a desire to leave open the option for socalled ethnic forms of self-government.'
The Legislative Assembly will consist of at least ten persons elected from electoral districts established in Nunavut. Since the Inuit make up roughly eighty-five percent of the population, an Inuit majority is virtually assured, at least in the beginning.
The Legislature (Commissioner and Legislative Assembly) may make laws, subject to "any other Act of Parliament," including 23(1)(e) the administration of justice in Nunavut, including the constitution, maintenance and organization of territorial courts, both of civil and of criminal jurisdiction, and procedure in civil matters in those courts;
(1) property and civil rights in Nunavut; (n) the preservation, use and promotion of the Inuktitut language, to the extent that the laws do not diminish the legal status of, or any rights in respect of, the English and French languages; (w) the imposition of fines, penalties, imprisonment or other punishment in respect of the contravention of any law made by the Legislature .... ' Section 23(2) restricts the Legislature in that it shall have no more power than those that are "given to the legislatures of the provinces by sections 92 and 95 of the Constitution Act, 1867."' Also, laws passed by the Legislature are subject to disallowance by the Governor in Council. [Vol. 24
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NUNAVUT TERRITORY Nunavut will have a public government as opposed to either the nation model or the community of interest model of traditional aboriginal governance.' Part of the reason, no doubt, is that the Inuit hold an overwhelming majority of the population in the Territory, and part because it is probably the most palatable choice for the administration of such a large Territory. Both sides appear to gain from this arrangement. The Inuit maintain a popular mandate that exceeds their exclusive land base (355,842 square kilometers), and the Canadian government maintains ultimate constitutional and administrative control (through veto power and incorporation of Inuit governance via public government model).
The public government model "expresses self-determination through an Aboriginal-controlled public government rather than an Aboriginal-exclusive form of self-government."" Essentially it is similar to non-aboriginal governance (for example Northwest Territories) in Canada which "may be adapted to reflect Aboriginal customs, culture and traditions. ' These adaptations might include, allowance for the aboriginal majority "to retain constitutionally protected Aboriginal and treaty rights, including the right of self government," certain "exclusive" economic rights such as renewable resource harvesting activities, and cultural property rights such as right to language and culture.'
A public government's power may be limited by aboriginal or treaty rights." "Both shared and differentiated rights of Aboriginal and nonAboriginal citizens would be set out in a constitution or laws of the public government.s Also, the Canadian Charter of Rights and Freedoms and other appropriate human rights codes would apply to aboriginal public governments."
On the surface, this appears to be a quite workable option. However, this arrangement is predicated on both trust and patience. It is based on trust because the federal government must provide the space for the Inuit legislature to change, if it so desires, the "Canadian" paradigm -a paradigm" which is rooted in British common law, not Inuit tradition. Inuit
83.
See generally 2 REPORT, supra note 27, at 245-78; see, e.g., id at 264-72. 84 tradition, like other aboriginal traditions, is "an evolving body of ways of life." It is not some "exoticized state depicted in books and displayed in museums," rather it is "everyday actions of northern individuals... a set of practices engaged in by Inuit of both the recent or distant past."' The Inuit-Canadian arrangement is also based on patience because this change could not happen over night. The Canadian federal government must resist the temptation to intervene too soon. The Nunavut Act makes laws passed by the Legislature subject to Governor in Council approval. This could either advance aboriginal governance, or it could stalemate it. Also it could distort aboriginal tradition through yet another imperial lens.
IlL Aboriginal Justice: The Inuit Will Have Nunavut
The Governor in Council appoints the superior court judges -Court of Appeals and Nunavut Supreme Court. Supreme court judges in the Northwest and Yukon Territories are also judges of the Supreme Court of Nunavut. The Governor in Council may repeal judicature provisions -these sections appear to be of limited duration "to be fixed by order of the Governor in Council.""
The Nunavut Act currently calls for a territorial court structure similar to that which is in existence in the Northwest Territories. In fact, this structure is in place throughout Canada, except in Quebec and New Brunswick.' However, some argue that this structure may not "be culturally relevant and workable" for Nunavut." Some critics argue that the current system is so foreign to Inuit culture and traditional problem-solving methods that it aggravates divisions within the community caused by crime rather than helping the situation. Others hold that the current system, or NUNAVUT TERRITORY some variation of it, is essential to providing adequate protection to unempowered groups within the community.'
While not excluding the possibility of a "totally different justice system" in the future, the Canadian Department of Justice discussion paper (Paper) on Nunavut court structures bases its discussion and suggestions on two premises: (1) that Nunavut courts will operate under the existing legal and constitutional framework of Canada; and (2) that this framework will not significantly change in the near future.' Nunavut court structure "must be consistent with protections guaranteed to accused persons by the Canadian Charter of Rights and Freedoms. '' 8 Along with guaranteed rights such as "procedural and substantive protections which meet the requirements of fundamental justice .... [t] here are also constitutional limits on the degree to which a court system in Nunavut can be modified to reflect traditional Inuit responses to crime. ' Nunavut courts must provide accused persons with the "benefits and protections of the law equal to those enjoyed by other Canadians."" I The Federal Policy Guide on Aboriginal Self-Government (FPGAS-G) states that
[a]s a right which is exercised within the framework of the Canadian Constitution, the inherent right [to aboriginal selfgovernment] will not lead to the automatic exclusion of federal and provincial laws, many of which will continue to apply to Aboriginal peoples or will co-exist alongside validly enacted Aboriginal laws."' 1 The basic principle of aboriginal self-government negotiations is that "those federal and provincial laws of overriding national or provincial importance will prevail over conflicting Aboriginal law."
' l" FPGAS-G also provides that the federal government is prepared to constitutionally protect, as section 35 rights, any negotiated rights from public government arrangements provided all parties agree. Similarly, aboriginal groups are not precluded from choosing another form of self-governance at some future date, "provided that all parties concerned are in agreement."'" These federal 96 take precedence. This issue may be more crucial in the public government model because popular participation is an essential element.
The government of Nunavut will also need to accommodate the needs of non-aboriginals living in Nunavut. The cultural nuances of the Inuktitut language may be too subtle for non-speakers to learn adequately to participate in public fora. Already, French speakers are pressuring Nunavut leaders to offer services in the French language.
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This is not to say that the Inuit should not speak Inuktitut. Language is, after all, culture. What it does suggest is that such an incorporation of aboriginal governance into a public type of government may ultimately undermine self-government for the Inuit. Thus they may destroy what they have set out to preserve.
A second potential problem for the Inuit involves the majoritarian support for Inuit tradition versus Canadian Constitutional law. This is the reverse situation from the above. However, it is no less important a consideration for the Inuit government of Nunavut.
On May 26, 1997, the inhabitants of the Nunavut region held a plebiscite to determine whether the first Nunavut Legislative Assembly (NLA) should have equal numbers of men and women MLA's (Members of the Legislative Assembly), with one of each elected to represent each electoral district."' With much debate and little voter turnout across the region, the plebiscite was defeated. On one hand, analysts argued that the plebiscite's failure was due to its per se controversial nature -it was too innovative, this has never been tried anywhere."' On the other hand, critics also argued that its failure was due to traditional values; more specifically, "the culturally determined relationship between men and women in the modern Inuit society."' 
Id.
No. 2]
